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I ntr oduction

Thousands of irregular migrants are living and wmgkin the European Union in situations of acute
vulnerability: denied basic labour protection, thegd to work long hours in sub-standard conditifoms
low pay in precarious employment. Many strugglemeet the most basic human needs: shelter, food,
healthcare and education, and face the constasifaiitg of deportation.

Yet irregular migrants are holders of human rightsl are protected by a multi-level human rights
framework. This report aims to provide an overvigfnthe fundamental and human rights applicable to
irregular migrants in the European Union territdtysummarises the basic labour standards as wéfiea
social and economic rights guaranteed within tklierent legal frameworks: the European Union (EU)
the Council of Europe (CoE), and the internatidnahan rights treaties.

Section one analyses the set of fundamental rigatsted by the EU level legal framework. It focuses
particularly on the protection accorded by the Ehb@er of Fundamental Rights to irregular migrants,
which since acquiring a legally binding status witle entry into force of the Treaty of Lisbon in

December 2009, has become the key instrument @pthtection of fundamental rights for irregular

migrants within the EU legal order.

Section two focuses on the human rights framewenlebbped at regional level within the system of the
Council of Europe. It examines the two primary hamights instruments of this protection regime e th
European Convention on Human Rights (ECHR) andetlmpean Social Charter — to which every EU
member state is a contracting party. The applinaticthese rights to irregular migrants will be ewxaed
against the backdrop of ongoing negotiations ferEk)’s accession to the ECHR with is set to retdor
the relevance of the ECHR for the EU.

Finally, section three sets out the framework aft@ection accorded to irregular migrants at inteomet
level. It presents the most relevant provisiongha universal human rights instruments of the UN,
including the International Convention on the Peti of the Rights of all Migrant Workers and thei
Families (ICRMW), and of the International Labourg@nisation (ILO).

Each section analyses the extent to which texthreniisg human rights can be applicable to irregular
migrants and the mechanisms for the legal enforoewfeaights. It does not examine the obstacleméac
irregular migrants’ access to rights in practicéjol can be significant. This paper should theeetoe
read in conjunction with the accompanying CEPS ntepmegular Migration in Europe: EU policies and
the Fundamental Rights Gap



1. The European Union framework for the protection of
fundamental rights

1.1 The EU Charter of Fundamental Rights

The Charter of Fundamental Rights of the EU (hafeén ‘the Charter’) constitutes the core instrumen
for the protection of fundamental rights in the EW.lays down in a single text the range of civil,
political, economic and social rights granted tadpean citizens and all persons resident in the EU.
Following the entry into force of the Lisbon Treaty2009, the Charter is now legally binding. Theuit
should see a strengthening of the fundamentalsigamework in the scope of EU law.

All rights within the Charter apply to irregular gnants, unless explicitly stated otherwisblevertheless,
the Charter does accord some leeway to MembersStateestrict the application of certain articlby,
qualifying that rights are provided “under the citiods established by national laws and practices.”

Regarding labour rights, Article 15 of the Chaeashrines the right to work and Article 12 provitles
right of everyone to form and join trade unionsfufther set of labour rights are provided by thea@dr

in Title IV “Solidarity”, including Article 31 whit provides the right of every worker to fair andtju
working conditions, including conditions which resp the health and safety of the worker. Article 31
limits maximum working hours and provides the rifgrtrest periods and paid leave.

The Charter also provides a further set of soaid @conomic rights, including the right of everydoe
education and access to training (Article 14) amel fight of access to preventive health care and to
medical treatment (Article 35), although the laigeto be provided “under the conditions establishg
national laws and practices”. Social security bitsefre limited to individualsesiding or moving legally
within the EU (Article 34.2).

Also relevant to note are the Charter provisiongtvistipulate that everyone has tight to an effective
remedyandto a fair trial before an independent and impartial tribunal, idicly the provision of legal
aid for those who lack sufficient resources (Agiel7). These procedural rights should be central to
preventing violations of irregular migrants’ wideindamental rights.

The Charter specifies that the meaning and theesobthe fundamental rights which it foresees shall
the same as those laid down by the ECHR, but thiatgrovision should not prevent EU law from
providing more extensive protection (Article 52.3his means that the Charter both guarantees as

1 The Charter of Fundamental Rights of the EeampUnion O.J. (2010/C 83/02), 30.03.2010.
2 Only a limited number of rights provided in theaBter (concerning for instance, the right to \intEuropean Parliamentary
elections or the right to consular protection abjaee restricted to citizens or lawful residemns/o
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minimum standards of protection the rights establisby the Council of Europe system (see sectipn 2)
while at the same time allowing for Union law t@yide still higher standards.

1.2 EU Secondary

A number of s instruments h&éeen adopted by the EU in the domain of
immigration? U immigration policy hagwarily been one of migration control,
manifestin removal of iy migrants or penalising those who assist them,

rns Directive (2008/115/EC) provides minimum common standards and procedures
for member states’ removing irregular third countrgtionals from their territory. Though
controversial, particularly provisions providing fextended detention periods, the Directive does

8 0. De Schutter (2007promoting and Protecting Fundamental Rights in Exgopean Union: The Relation between the

European Convention of Human Rights, the Europehari€r and the EU Member States ConstitutjoBsefing Paper,
European Parliament, DG Internal Policies of théodnBrussels.

See the CEPS Reportlfregular Migration in Europe: EU Policies and thaindamental Rights Gap
Directive 2008/115/EC of 16 December 2008 on comistandards and procedures in Member Statesttonieg illegally
staying third country nationalé®J 2008 L 348/98).



provide a number of safeguards for irregular pessmending removal, for instance, the right to
appeal or seek review of decisions related to mefarticle 13) and to receive essential health
care and, in the case of children, to access dduacathile removal is pending (Article 14).
Furthermore, the directive states that when usoeyaive measures for non-voluntary removal,
the member states are obliged to carry them oagroportionate manner and in accordance with
fundamental rights (Article 8.4) and foreseen thlosgibility for Member states to grant an
autonomous residence permit for compassionate, hitemian or other reasons, to an irregular
immigrant (Article 6.4).

« The Directive on residence permits for trafficking victims (2004/81/EC) defines the
conditions for granting residence permits of liditduration to non-European Union (EU)
nationals who are victims of human trafficking aagtionally) to “third country nationals who
have been the subject of an action to facilitdegdl immigration to whom the residence permit
offers a sufficient incentive to cooperate with #twmmpetence authorities” (para 9, preamble).
Member states are obliged to offer victims of ikihg a reflection period during which time
they are exempt from expulsion and granted acaesgedommodation, medical treatment and
legal aid.

®  Directive 2004/81/EC of 29 April 2004 on the dsice permit issued to third-country nationals vette victims of
trafficking in human beings or who have been thigiextt of an action to facilitate illegal immigratiowho cooperate with
the competent authorities (OJ 2004 L 261/19).



2. Human rightsin the Council of Europe framework

Within the comprehensive human rights frameworkhef Council of Europe, which includes about 200
legally binding treaties or conventions, there d#® core human rights instruments: the European
Convention of Human Rights (ECHR) and the Eurog@acial Charter (ESC).

Both instruments provide a framework of protectidmich is also applicable to irregular migrants. The
proactive case law of both the European Court ahblu Rights (ECtHR) and the European Committee
on Social Rights — bodies charged with monitorimg application of the ECHR and the ESC — has been
central to extend their respective reaches in ptioig the fundamental rights of irregular migrants.
However, the

2.1 The European Convention of Human Rights

The ECHR is of general application, meaning thatights and freedoms apply é¥eryonewithin the
jurisdiction of the contracting partiést covers primarily civil and political rights, sl as prohibition of
slavery and forced labour, right to respect forvgte and family life, freedom of association angefr
assembly, right to an effective legal remedy arahifition of discrimination.

Among this set of rights, two articles in partiautae central for the protection of irregular migsain
the EU: Article 3, the right not to be subject ¢ottire or inhuman and degrading treatment and lar8¢
the right to family and private life.

Article 3 ECHR, which prohibits torture as well @siel, inhuman or degrading treatments is relef@nt
irregular migrants for three reasons. First, itvisles safeguards for irregular migrants in detentio
condition® Second, it restricts the authorities of the casiing states from proceeding with expulsions
which would lead to prohibited treatment. Here hboonditions in the country of destination, as veel|
the personal characteristics of the foreigner (reato age, pregnancy, health, etc.) are takenantount
when determining the legality of the expulsion. r@ihiArticle 3 is relevant for the protection of Eas
social and economic rights. The denial of basiéadaervices (such as food, shelter or medicatrmeat)
may bring the individual to conditions of destitntiwhich could amount to inhuman and or degrading
treatment.

Article 8 ECHR on the right to family and privatéel has also been invoked to limit the scope of a
contracting state’s power to expel or refuse ettrya third country national. The European Court of

7 See Atrticle 1 of the ECHR which states that “Figh Contracting Parties shall secure to everyoitkimnvtheir jurisdiction
the rights and freedoms defiend in Section 1 of @dnvention.”

8 In theSaadicase the ECtHR considered that the detention ofeigner “can be to prevent his effecting an unarisied
entry” but provided guidelines to avoid arbitrarinespecifying thatthe place and conditions for detention should be
appropriate, “bearing in mind that the measurejsiaable not to those who have committed crimoféénces but to aliens
who have fled from their country”. ECtHR Saadi wnitéd Kingdom, No. 13229/03, 29 January 2008, pazy74.

Invoking Article 3 for the protection of basiccsal and economic rights has tended to be reseforeithe most severe cases
of destitution, such as those involving the witlvagihof medical treatment for the medically ill.
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Human Rights (ECtHR) has developed an extensivgpjirdence on the basis of Article 8, with which it
may constrain national admission or expulsion deess contending that deportation would lead to an
unjustified interference with the right of familijd in the country of residencé.

Indeed, in taking a proactive approach to inteipgethe provisions of the ECHR, the European Cofirt
Human Rights (ECtHR) has played a decisive rolethe development of an extensive body of
jurisprudence drawing on the foundations providgdhe Convention. In this way, it has expanded the
reach of the Convention beyond political and diights, to include also the protection of certabaial
rights. For instance, the ECtHR has consideredetli@ position of the individ ocial secyriaw

as ‘ownership’, with any disproportionate interfece constituting a violation i 0 projyeas
established by Article 1 of the first protocol teetConventiort! This could
migrant workers who may have accrued social sgctights and who
under the ECHR.

10" gee for instances the cases: ECtHR BerrehaleWétherlands, No. 10730/84, 21 June 1988; ECtHRStmuim v.
Belgium, No. 12313/86, 18 February 2001.

11 sSee K. Kapuy (2009), ‘European and Internatidraal in Relation to the Social Security of IrreguMigrant Workers’, in
D. Pieters and P. Schoukens (edghe Social Security Coordination Between the EU hAlmth-EU Countries Oxford:
Intersentia, pp. 129-30.



2.2. The European Social Charter

The European Social Charter (E&@omplements the ECHR by offering further guarasitefeeconomic
and social human rights, including housing, healtbc social security and education. However, the
personal scope of the Social Charter is more linitean that of the ECHR. The Appendix of the ESC
stipulates that the Charter is limited to “... forgégs only in so far as they are nationals of offeaties
lawfully resident or working regularlwithin the territory of the Party concerned ...” (gmasis added).

Despite the fact that the wording of the ESC exetutfregular migrants from its scope of application
there are examples of exceptions, particularly wheases relate to children. In the formal complaint
FIDH v. Francé® the European Committee on Social Rights (the bodgrged with overseeing
complaints received concerning violations of thexdr) stated that “legislation or practice whi@nigs
entitlement to medical assistance to foreign nalsmrwithin the territory of a State Party, evethidy are
there illegally, is contrary to the Charter”. Therfimittee stressed that health care is a preregicgithe
preservation of human dignity, which is a fundarabwlue in European human rights I&w.

Similarly, in the complaintDefence for Children International v. the Netheda/® the European
Committee on Social Rights call attention to thet that the right to shelter is directly linkedth® right

to life, social protection, and respect for theldbihuman dignity and best interests. Consequettily
Committee concluded that: “states parties are reduiunder Article 31.2 of the revised Charter, to
provide adequate shelter to children unlawfullyserg in their territory for as long as they ardhair

jurisdiction”.*®

Application and Monitoring
All 27 EU member states are signatories of the gesa Social Charter.

To ensure the effective enforcement of social Hglihe Social Charter is monitored through the
system of “collective complaints'This system permits social partners and non-goventah
organisations to lodge collective complaints oflatimns of the Charter with the European Commitfee
of Social Rights. Admissible complaints are forweddto the Committee of Ministers. The
Committee of Minsters may then adopt a resolutemommending the state to take action to meet its
obligations to the Charter.

12 First adopted in 1961, the European Social Charts revised in 1996. In this Chapter we refeth® Revised European

Social Charter.

See the European Committee on Social Ridghtsrnational Federation for Human Rights (FIDH)Rrance Collective
Complaint No. 14/2003, Decision on the merits &gptember 2004, available at:
http://www.coe.int/t/dghl/monitoring/socialchart€dmplaints/CC14Merits_en.pt4.06.2010).

European Committee on Social Rightgernational Federation for Human Rights (FIDH)Rrance Collective Complaint
No. 14/2003, Decision on the merits of 8 Septen20é4, paragraphs 31 and 32.

15 Defence for Children International v. the Nethads, Complaint No 47/2008, European CommitteeamieBRights.

6 Defence for Children International v. the Netheds, Complaint No 47/2008, European Committee ociab Rights,
paragraph 64 of the Decision.
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3. International Human Rightslaw

International human rights law comprises the Iradomal Bill of Human Rights (consisting of the
Universal Declaration of Human Rights and two Camr) and a further six core UN human rights
treaties, known as thematic treaties. Togethegetlestruments represent the set of internatiooahs
and standards for the protection and promotioruafidn rights.’

International human rights norms are generally iapple to every person as a consequence of being
human, irrespective of their migration status. Effiene, as a general rule, human rights apply egular
migrants unless they are expressly excluded franpéisonal scope of application of the provision.

Inter national Bill of Human Rights Date | Monitoring Body
e Universal Declaration of Human Rights (UDHR) 1948
* The Covenant on Civil and Political Rights (ICCPR) 1966 | cCPR

e The Covenant on Economic Social and Cultural Rigfltgc,ee

CESCR
(ICESCR)
Thematic Human Rights Instruments Date | Monitoring Body
* The International Convention on the EliminationAf Forms 1965| CERD

of Racial Discrimination (CERD)

« Convention on the Elimination of All Forms of Diguination | ;¢ CEDAW
Against Women (CEDAW)

e The Convention Against Torture and Other Cruelumhn or
: . 1984| cAT
Degrading Treatment or Punishment (CAT)

« Convention on the Rights of Child (CRC) 1989 | CRC

« International Convention on the Protection of thighs of All
Migrant Workers and Members of their Families (ICRY 1990| cmw

« Convention on the Rights of Persons with Disak#it{CRPD) | 2006 | CRPD

3.1 International Bill of Human Rights

The Universal Declaration of Human Rights (UDHR) sets out in 30 articles the human rights entitled
to every individual. It clearly stipulates that ey@ne is entitled to the rights and freedoms sehfm the

7 The Office of the High Commissioner for Human IR& has defined these 9 Conventions as “Core HuRiahts
Instruments”. List available attp://www?2.ohchr.org/english/law04.06.2010).
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Declaration, vithout distinctionof any kind such as race, colour, sex, language, religiofitiqad or
other opinionnational or social origin, property, birttot other status(emphasis added}

As the UDHR is of a declaratory nature, it is regdlly binding. To give the standards in the UDdBal
force, the Covenant on Civil and Political Right€ CPR)° and the Covenant on Economic Social and
Cultural Rights (ICESCRS were developed. They provide a set of political aivil rights (ICCPR) and
economic, social and cultural rights (ICESCR) whatle legally binding on those States which ratify
them. The two covenants and the declaration arevhras the International Bill of Human Rights.

The Covenant on Civil and Poalitical Rights is applicable to everybody, including irregulargnaints,
although certain rights (such as the right to voteto be elected) are limited to citizens and aher
stipulate that only apply to lawfully residing als*

The Covenant on Economic Social and Cultural Rights, which enshrines rights including those
relating to just and favourable conditions, to abpirotection, education, an adequate standariviofl
and the highest attainable standards of physiachlna@ntal health, does not make any distinctionhen t
basis of nationality or legal status.

However, the interpretation of the personal scop¢he ICESCR’ social rights (in particular social
security, social services, medical care and hqafttection) has proved controversial. In 1985, i
Declaration on “The Human Rights of Individuals wéi@ not Nationals of the Country in which They
Live” limited the application of social rights ontp migrantslawfully residing in the territory of the
State. Afterwards, the Committee on Economic, Sauid Cultural Rights (CESCR)specified in two
General Comments that irregular migrants are aiides! to the right of health carg.

3.2. The Other Thematic Human Rights Treaties

In addition to the International Bill of Human Righfive further so-called “thematic treaties” hdeen
developed in order to protect specific groups:

The International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families ICRMW) is the most important universal instrumenhcerning immigrant
workers. Adopted in 1990, it entered into forc2@03 and offers a common supranational framework of

18 Universal Declaration of Human Rights, G.A. R&k7A (I11), Articles 2 and 3, U.N. Doc A/810 at 71948).

19 International Covenant on Civil and Political Ris, United Nations General Assembly Resolution022¢XX1]. 16
December 1966.

20 International Covenant on Economic, Social andiual Rights. United Nations General Assembly Ration 2200A
(XXI). 16 December 1966.

2L such as the right of movement and to choosessisience (Article 12) and the limits on the exmnsif aliens (Article 13).

22 The CESCR is the monitoring body of the ICESC®. & full explanation of how the monitoring bodigserate, see the text
box on page 12 on Application and Monitoring.

2 CESCR, General Comment N.14: the right to théésg attainable standard of health (Article 12§.E2/2000/4, paragraph
34; CESCR, General Comment N.19: the right to $eeeurity (Article 9), E/C.12/GC/19, paragraph 37.

9



basic norms and principles on how to develop lafmamigration policies’ The fact that no EU Member
State has yet ratified the ICRMW (alongside thesptimajor immigrant receiving states such as the US
and Canada) creates an important gap in the frankegfoprotection for migrant workers, particularly
those in an irregular situatidn.

The ICRMW applies to all migrant workers and mensbef their families “without distinction of any
kind” (Article 1). It offers a comprehensive andnadiscriminatory definition of a migrant worker &s
person who is to be engaged, is engaged or hassingaged in a remunerated activity in a State aflwh
s/he is not a national” (Article 2.1).

The rights included in Part Il (Articles 8 to 38fthe ICRMW are addressedath migrant workers and
their family members irrespective of their admimitive status® Article 25(1) guarantees equal treatment
(including in relation to nationals) in respectrefmuneration, other conditions of work and othemteof
employment. The following two paragraphs of Arti2le specify that it is not lawful to derogate frome
above principles in private contracts and thatittegular status of the worker does not alter ig amy
the legal or contractual obligations of the emptoyeegular migrant workers and their family menge
are also granted the right to join trade uniongi¢fe 26) and, with respect of social security, ‘hal
enjoy in the state of employment the same treatrgemhted to nationals...” (Article 27). Beside
employment rights, the ICRMW also grants minimuragadural rights in case of detention (Articles 16
and 17) or expulsion (Articles 22 and 23).

Further to the ICRMW, rights enshrined in the ottieamatic treaties could also be relevant for infeg
migrants:

« The Convention on the Elimination of All Forms of Racial Discrimination®® calls on state
parties to undertake a policy of eliminating raciicrimination, which is defined as:

“any distinction, exclusion, restriction or preface based on race, colour, descent, or nationathmic
origin which has the purpose or effect of nullifyior impairing the recognition, enjoyment or exsegion
an equal footing, of human rights and fundamemédoms in the political, economic, social, cultuna
any other field of public life” (Article 1(1)).

The CERD stipulates that it does not protect agalissrimination on the grounds of citizenship,
that is between citizens and non-citizens (Artif2)). However, this does not mean that “non-

% For a more detailed overview of the ICRMW see M.&ary (2003), ‘Labour Migration’, in A.T. Aleinif and V. Chetial
(eds.),Migration and International Legal Norm3he Hague: TMC Asser Press, p. 234.; R. Choldwiis de Guchteneire
and A. Pecoud (edsMigration and Human Rights: The United Nations Gamtion on Migrant Workers' Right€ambridge:
Cambridge University Press.

% See the International Steering Committee for@aenpaign for Ratification of the Migrants’ Right®i®vention,Guide on
Ratification of the International Convention on tReotection of the Rights of All Migrant Workersdaembers of their
Families available atwww.migrantsrights.or§14.06.2010).

2 part IV (Articles 36 to 56) only covers those vare documented or in a regular status/situation.

27 Article 27 guarantees equal treatment betweemamig and nationals in respect of social secuiityst) far as they fulfill the
requirements provided for by the applicable legistaof that State and the applicable bilateral amdtilateral treaties.”
Although it is in Part Il (applicable to all work®) the state could apply exceptions for undocustenbt to be covered in
‘its applicable legislation’.

2 For more detailed overview of the CERD see P.riiberry (2005), ‘Confronting Racial Discriminatio®s CERD
Perspective’, iHuman Rights Law Reviewol. 5, No. 2, pp.239-269.
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citizens” are completely excluded from protection the Convention. As highlighted by the
CERD'’s monitoring Committee in its General Comm&h80 on “Discrimination against non
citizens”? guarantees against racial discrimination applg &snon-citizens regardless of their

immigration statug’

« The Convention on the Elimination of All Forms of Discrimination Against Women*! has
interpreted by its relevant Committee as grantiagid human rights (such as access to legal
remedies and justice; and for rights whilst in détn) to undocumented women migrant
workers®

« The Convention on the Rights of the Child® also applies a broad personal scope, stating (in
Article 2) that its provisions apply to every childa signatory statewfithout discrimination of
any kindirrespective of the child’s or his or her parertdislegal guardian’s race, colour, sex,
language, religion, political or other opinion, ioatl, ethnic or social origin, property, disalyijit
birth or other status (emphasis added). The General Comment No. 6 e@fGbmmittee on the
rights of the Child has further specified that tights enshrined in the CRC, if not explicitly
stated otherwise, apply to all children irrespexiif their statud’

29

30

31

32

33

34

Committee on the Elimination of Racial Discrintiisa, General Comment No. 30: Discrimination aghimsn-citizens,
01/10/2004, paragraph 7.

K. Kapuy (2009), ‘European and International LemRelation to the Social Security of Irregular Mgt Workers’, in D.
Pieters and P. Schoukens (edShe Social Security Coordination Between the EU &lwh-EU Countries Oxford:
Intersentia, pp. 124-125.

UN Committee on the Elimination of Discriminatiagainst Women, General Recommendation No. 26 anemomigrant
workers, CEDAW/C/2009/WP.1/R, provides for the tigybf undocumented women migrant workers to; Righgénjoy the
highest attainable standard of health and fadlitie the treatment of illness and rehabilitatidrhealth; right to education;
etc.).

K. Kapuy (2009), ‘European and International LizmRelation to the Social Security of Irregular Mgt Workers', in D.
Pieters and P. Schoukens (edEhe Social Security Coordination Between the EU &lmh-EU Countries Oxford:
Intersentia, pp. 124-125.

Convention on the Rights of the Child, Generadéxably resolution 44/25, 20 November 1989.

Committee on the Rights of the Child, Generabremendation No. 6: Treatment of unaccompanied apdrated children
Outside their country of origin, CRC/GC/2005/6. te@i in PICUM (2007)Undocumented Migrants Have Rights! An
Overview of the International Human Rights Framekypr13.
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s obliged through their membership f tb respect the basic labour rights containediwith
ing dom of association and to aile bargaining; elimination or forced or compuiso

The principal ILO instrument addressing irregulaigmant workers is theMigrants Workers
Convention N.143. According to Article 1 of the convention, eachtstsignatory should undertake to
respect the basic human rightsadf migrant workers. The convention stipulates thagramt workers
should not be regarded as irregular due to thedbsmployment (Article 8), nor should they be depd
of their rights in respect of the work they havefpened. According to Article 9, the migrant worker

% |LO (1998),ILO Declaration on Fundamental Principles and Rigat Work Geneva.
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shall enjoy equality of treatment for him or hefsmhd family in terms of the rights accrued in past
employment, such as remuneration, social secunitycgher benefits.

Aside from Convention 143, the other ILO convergigrartially apply to irregular migrants, unless
explicitly stated otherwise. This position was mffed in the 200Resolution Concerning a Fair Deal
for Migrant Workersin a Global Economy, which stated:

“It is important to ensure that the human rightsgrsdgular migrant workers are protected. It shdodd
recalled that the ILO instruments apply to all wends unless otherwise stated ideration shmaild
given to the situation of irregular migrant workeensuring that their human rights and fundamental
labour rights are effectively protected, and thatytare not exploited or treate

3% International Labour Organisation “Resolution ceming a fair deal for migrant workers in a globebnomy”, extracted
from the Report of the Committee on Migrant Worké&sgsneva 2004.
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Conclusions

This report has synthesised the human rights framewaovering irregular migrants in the EU. In doing
so it clearly demonstrates that, contrary to papatsumptions and the practices of certain legisdat
irregular migrants are holders of fundamental gghthe European and international human rights
instruments enshrine and enforce rights which, amlexpressly stated otherwise, are applicable to
everyone independent of a person’s status. Thefawit complying with the conditions for entryagtor
residence in a Member State should not deprivendiridual from certain basic rights which are sldare
by all human beings.

At EU level, basic labour standards as well amgea&af socio-economic, cultural and civic rights aow
protected within a legally binding Charter. Thoskowwould feel their rights threatened by measures
adopted by the EU institutions and by the EU Menthtates may challenge them before national courts
and the CJEU.

Within the framework of the Council of Europe, bale ECtHR and the European Committee on Social
Rights have played a central role in expandingéaeh of the provisions of the ECHR and the ESC and
upholding the fundamental rights of irregular migsa Future accession of the EU to the ECHR should
empower the ECtHR to reinforce its scrutiny of th& institutions and of Member States when
implementing EU law.

Finally, the international human rights instrumeessablished within the UN and the ILO frameworks
provide a set of international norms and stand&mdghe protection and promotion of human rights,
including labour rights that are applicable toguwkar migrants. However, ratification by the EUmizer
states of the UN Convention on the Protection ef Rights of All Migrants Workers and Members of
their Families would provide a much needed reirdorent of the protection framewaork for this group.

More generally, despite being covered by a comprgke framework at EU and international level,
irregular migrants encounter important obstaclesetdising the basic rights to which they are édit
Wider awareness of their rights, coupled with &t&r monitoring of their application by the releva
bodies would go some way to ensure a stronger efeent of rights for irregular migrants in the figtu
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